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SUMMARY: The Western Area Power
Administration is publishing this final
rule to adopt an Energy Planning and
Management Program. The Program is
being developed in part to implement
section 114 of the Energy Policy Act of
1992. The Program requires the
preparation of integrated resource plans
by Western’s customers and establishes
a framework for extension of existing
firm power resource commitments.
EFFECTIVE DATE: These regulations will
become effective November 20, 1995.
FOR FURTHER INFORMATION CONTACT: For
additional information, please contact:
Robert C. Fullerton, Western Area
Power Administration, P.O. Box 3402,
A3100, Golden, CO 80401-0098, (303)
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I. Background

On April 19, 1991, the Western Area
Power Administration (Western)
proposed an Energy Planning and
Management Program (Program) (56 FR
16093). The goal of the Program was to
require planning and efficient electric
energy use by Western’s long-term firm
power customers and to extend
Western’s firm power resource
commitments. On May 1, 1991, Western
announced its intention to prepare an
environmental impact statement (EIS)
on the Program due to potentially
significant environmental and economic
issues that may be of interest to the
public (56 FR 19995). Combined public
information/environmental scoping
meetings on the Program were held in
seven States in June of 1991. Based on
the feedback received from these
meetings, Western developed
alternatives to be analyzed in the EIS.
Alternatives workshops were held in
eight cities during March and April
1992. Based on further public input
received during these workshops, as
well as comments previously received,
Western announced a tentative
preferred alternative for the EIS in a
Program newsletter in June of 1992.

On October 24, 1992, the President
signed the Energy Policy Act of 1992
(EPACt), Public Law 102-486, into law.
Section 114 of that legislation requires
the preparation of integrated resource
plans (IRP) by Western’s customers and

amends Title Il of the Hoover Power
Plant Act of 1984. Western has adjusted
its Program to reflect fully the
provisions of this law.

On March 31, 1994, a notice of public
availability of the draft EIS was
published in the Federal Register (59
FR 15198). The Environmental
Protection Agency also published a
notice of availability of the draft EIS on
April 1, 1994, officially starting a 45-day
public comment period. Eight hearings
were held throughout Western’s service
territory, with more than 130 members
of the public in attendance. About 200
written comments were received on the
draft EIS.

The Program goal is to promote the
efficient use of electric energy by
Western’s customers and to extend
Western’s long-term firm power
resource commitments in support of
customer IRPs. A major purpose of this
action is to assure the customers which
purchase Federal power greater stability
in planning for future resources than
would exist in the absence of the
Program. The Program has two major
components: (1) An integrated resource
planning provision conforming to the
requirements of EPAct and (2) a Power
Marketing Initiative (PMI). The IRP
provision, formerly known as the
Energy Management Program, would
require most long-term firm power
customers to (1) develop and implement
an IRP, (2) submit an updated IRP every
5 years, and (3) submit an annual
progress report. A different requirement
for small customers with an annual load
or usage of 25 GWh or less is
established, as allowed in the EPAct.
This IRP provision and small customer
provision will amend Western’s Final
Amended Guidelines and Acceptance
Criteria (G&AC) for Customer
Conservation and Renewable Energy
(C&RE) Programs of August 21, 1985 (50
FR 33892). Western will continue to
provide a wide range of technical
assistance to customers. As provided by
EPAct, 42 U.S.C. (7276b(e)), a penalty
provision for noncompliance with the
IRP provision will consist of a 10-
percent surcharge for the first 12 months
of noncompliance, 20 percent for the
next 12 months of noncompliance, and
30 percent thereafter for as long as
noncompliance persists. In lieu of a
surcharge after the first 12 months of
noncompliance, Western may impose a
10-percent resource reduction penalty if
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such an approach is more effective in
assuring compliance or is more cost-
effective for Western. The penalties in
this Program will be incorporated into
the contracts that extend resources and
will be effective upon contract
execution. Penalties in existing
contracts will continue to be in effect
until changed.

The PMI establishes a framework for
extending a major portion of the power
currently under contract with existing
customers. Western will extend its
existing long-term firm resource
commitments, subject to the outcome of
project-specific environmental analysis
as appropriate. Initially, the Pick-Sloan
Missouri Basin Program-Eastern
Division and the Loveland Area Projects
are covered by the PMI. The term of the
extension would be 20 years from the
date that existing contracts expire. The
level of the commitment to existing
customers would be a project-specific
percentage of the marketable resource
determined to be available when future
resource extensions begin, as described
in section 905.33 of the regulations,
with two withdrawals at 5-year intervals
after the new contracts become effective.
Unextended resources would be
available for allocation to new
customers and other purposes as
determined by Western. In addition,
marketable resources placed under
contract could be adjusted on 5 years’
notice, and then only in response to
changes in hydrology and river
operations.

I1. Discussion of Comments

On August 9, 1994, a notice of the
proposed Program and request for
public comments was published in the
Federal Register (59 FR 40543). Seven
combined public information/comment
forums were held throughout Western’s
service territory in September 1994. The
original comment period of 60 days was
extended in response to a public
request. 59 FR 53976 (October 27, 1994).
The comment period closed 90 days
after publication of the notice of the
proposed Program.

Western has received numerous
comments as a result of publication of
the proposed Program in the Federal
Register on August 9, 1994. The
following section responds to those
comments. Each issue is presented in a
format featuring background, public
comments and discussion. Responses to
all comments on Native American
issues are in section C.8. Comments
pertaining to the environmental impact
statement are addressed in Appendix G
of the final EIS.

A. Energy Planning and Management
Program—Overview

1. General
a. Background

Western initially proposed the
Program in April of 1991, and has
devoted over 4 years to public process
and Program development. The
publication of the proposed program on
August 9, 1994, included
comprehensive responses to public
comments received as of that date. This
response to comments section includes
only those comments received since that
date.

b. Comments and Discussion

Comments were received in favor of
finishing the public process quickly.
Public comment was received in
support of the spirit of compromise that
is reflected in the Power Marketing
Initiative. Western was asked to keep
the hydroelectric resource reliable and
cost-based. Others commended Western
for the time and attention it has devoted
to produce an improved Program
proposal. The proposed rule was viewed
as a substantial improvement over the
alternatives presented in the draft EIS.
This Federal Register notice represents
the final step in the development of the
Program. The Power Marketing
Initiative and the Integrated Resource
Planning Provision will become
effective 30 days after publication of
this rule in the Federal Register.
Western is appreciative of the
widespread participation in the public
process by customers, Indian tribes,
environmental groups and other
interested parties. This extensive
participation has resulted in an
improved Program that is responsive to
the comments of the public.

Western was asked to publish the
final Program as a rule within the Code
of Federal Regulations. Western agrees
with this comment. The Program
regulations will appear in Title 10,
which deals with energy-related
subjects. Explanatory text and the
detailed description of the future
application of the PMI have been moved
to the preamble.

Another comment suggested that
Western adopt the section of the Federal
Register publication entitled ““Response
to Comments on the Energy Planning
and Management Program,” specifically
found at 59 FR 40552-40562, as
interpretative guidelines to accompany
the IRP rules. Western concurs that the
responses to comments contained in the
August 9, 1994, Federal Register notice
are useful in providing insight and
guidance to assist the public in

understanding Western’s rationale for
the proposed Program. The responses to
comments in this notice of final
rulemaking play a similar role.
Although Western’s responses to
comments will not be published in the
Code of Federal Regulations, they serve
the purpose of interpretative guidelines
and are available to clarify the intent of
Western in promulgating the final
Program.

Western received a request for an
additional 120 day extension of the
comment period. Western initially
provided for a 60 day comment period,
and later extended the comment period
by 30 days in response to a public
request. The total comment period of 90
days presented ample opportunity for
the public to understand and comment
on the proposed Program.

B. Integrated Resource Planning
1. Specificity of Regulations
a. Background

Section 114 of the EPAct provides the
framework for the IRP requirement. It
sets forth IRP criteria as well as
administrative principles and
requirements. As set forth by section
114, Western shall approve an IRP if, in
developing the plan, the customer has
addressed the criteria provided.

b. Comments and Discussion

A number of customers commented
that the distinction between customers
and purchasers should be dropped
because the terms are defined
differently but used synonymously, so
the term “purchaser” has been deleted
from the rule to avoid confusion.

A commenter asked for clarification of
the relationship between the IRPs
required under section 114 of EPAct and
the requirement to consider integrated
resource planning under Section 111.
Section 111(a)(7) of EPAct is an
amendment to the Public Utility
Regulatory Policies Act. If a Western
long-term firm power customer falls
under this regulatory authority, only
one IRP will be required as long as the
IRP submitted to the State regulatory
authority and to Western also meets the
approval criteria addressed in the IRP
regulations and section 114 of EPAct.

A few customers requested a
refinement of IRP regulations to make
them *‘more suitable for non-generating
and end-use customers.” Most end-use
customers will qualify for small
customer status, which requires that
they submit a plan that (1) considers all
reasonable opportunities to meet future
energy service requirements using
demand-side management (DSM)
techniques, new renewable resources,
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and other programs that are cost-
effective, and (2) minimizes adverse
environmental effects to the extent
practicable. For those that do not
qualify, Western will review IRPs based
on the customer size, type, resource
needs, geographic area, and competitive
situation. There is no need to tailor
these regulations further as the
capabilities of non-generating end-use
customers are adequately recognized
under the “‘reasonableness” review
standard in 905.13.

Western was requested to delete the
word “new” from the definition of IRP,
based on the viewpoint that integrated
resource planning is a planning process
that can be applied to all resources.
Western has not removed the word
“new”” from the definition of IRP
because Congress included this
adjective in section 114 of EPAct.
However, analysis of all resource
options would allow the customer to
incorporate cost-effectiveness of current
resources into utility decision-making
which in turn provides for sound long-
term decisions based on least-cost
resource planning. To remain
competitive in a dynamic utility
industry, Western’s customers may find
value in evaluating continuously all
costs, including those from both existing
and potential future resources.

2. IRP Content
a. Background

Section 114 of EPAct defines the
elements and content that must be
addressed in an IRP. Although these
requirements must be addressed,
Western understands the importance of
balancing needs for flexibility and
equity among a diverse customer base.
Western’s primary interest is in
providing an adequate framework for
customer use of the IRP process as a tool
for meeting resource needs.

b. Comments and Discussion

Many commenters requested that
Western remove the “Other Criteria”
because it is overly broad. Western
included element 8, ‘“Met such other
criteria as the Administrator shall
require,” in the proposed rules
primarily to track the language and
format of EPAct, and to give the
flexibility to add other requirements as
might later become necessary. In order
to give customers reassurance that
Western will not arbitrarily change or
add requirements without the proper
public review and comment process,
this element has been dropped.

A stakeholder suggested that each IRP
or small customer plan submitted to
Western should describe the formal and

informal service relationships the
customer has with trade allies that can
provide DSM sales and service delivery
to the utility and its customers if the IRP
or small customer action plan includes
DSM resources. If a customer chooses,
partnerships can be formed with trade
allies that can provide DSM sales and
services in support of IRP
implementation plans. However, it is
not the intent of EPAct nor appropriate
for Western to require IRP or small
customer plan submittals to describe the
service relationships that Western’s
customers have with trade allies. A
trade ally has the opportunity to
participate in a customer’s IRP process
and DSM pursuits through the
customer’s public process, and pursue a
voluntary partnership with Western’s
customers.

Western was asked to define
practicable. EPAct states that IRPs must
identify and accurately compare all
practicable energy efficiency and energy
supply resource options available to the
customer. Using the reasonableness test
set forth in section 905.13(a), practicable
in this case means those energy
efficiency and energy supply resource
options which are appropriate for the
customer’s size, type, resource needs,
geographic area, and competitive
situation. Practicable resource options
are both economically and technically
feasible. Western will not dictate
resource choices.

One customer noted that there is no
option in the action plan to report that
there is nothing further that a customer
can do than it is already doing, and that
this language needs to be added.
Language has been added in section
905.11 so that there is an option for
customers to report in an action plan
that they are not experiencing or
anticipating load growth. Even when
customers are not experiencing load
growth, action plans may describe how
otherwise “‘lost opportunities’ have
been pursued, such as encouraging
energy efficiency in new housing to
avoid the expense of retrofitting in the
future.

Comment was received on the criteria
for determining that customers have
complied with the requirements for
minimizing adverse environmental
impacts associated with resource
choices. The criteria for assessing
whether customers have complied with
the requirements for minimizing
adverse environmental impacts of new
resource acquisitions are stated in
EPAct and supplemented by this rule. In
addition, Western cannot exempt any
organization from complying with
existing environmental laws and
regulations due to customer size.

Western will not determine for its
customers the level of environmental
compliance appropriate for each action.
A number of customers and
stakeholders submitted comments
regarding environmental externalities.
Western will not require customers to
include a quantitative analysis of
environmental externalities in their IRPs
for the following reasons: (1) EPAct,
which did not use the term
“externalities,” created a different
“minimization to the extent practicable”
review standard for IRPs; (2) the
externality issue continues to be subject
to public debate and scientific analysis,
with no consensus being reached; (3)
there is no consensus on the numbers
that should be used to value certain
emissions and pollutants; (4)
guantification of externalities is a policy
question that appears to fall under state
jurisdiction at the present time.
Establishment of a Western standard
would not appropriately reflect comity
between the states within Western’s
service territory and the Federal
government. Complicating the issue is
the fact, as described in more detail in
the EIS, that the Western states have
widely varying policies on
quantification of externalities; (5) it
would be impossible to reconcile a
common externality standard with the
heterogeneous approaches of the states;
and (6) if Western were to require
guantification of externalities, Western’s
customers could find themselves at a
inappropriate competitive disadvantage
as compared to noncustomer utilities
not bound by such a stringent standard
under state laws and regulations.
Customers asked what Western
considers public involvement for a rural
electric cooperative. Additionally,
customers and stakeholders stated that
Western should allow flexibility in
interpreting the public process
requirements; outside entities should
have the opportunity to review and
comment on submitted IRPs once
Western receives them; and Western
should require that customer utilities
meet minimum standards for public
participation, including the creation of
public advisory groups. Given the
diversity of customers Western serves,
Western intentionally defined the term
“public participation’ in general terms
so as to allow customers the flexibility
they need to comply with this
requirement. Full public participation
will be interpreted to mean that ample
opportunity was provided for the public
to participate in or influence the
preparation and development of an IRP,
as required by 905.11. The summary of
the public participation process in the
IRP should describe how the customer
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(1) gathered information from the
public, (2) identified public concerns,
(3) shared information with the public,
and (4) responded to public comments.
Additionally, Western feels that public
participation at the local/regional level
is adequate and that it is not necessary
to provide another opportunity for
public comment once the IRP has been
filed with Western.

One customer commented that the
load forecasting examples in the rule
““make no sense” for Federal load. No
load forecasting examples are given in
the Rule except as referred to for a
methodology (i.e., time series method,
end-use method, econometric method).
These are the three methods most used
for load forecasting, but they are not
required by Western. The customer
should determine the method(s) best
suited for its own needs, though that
method should use an accepted
methodology such as one or more of the
three listed above. Customers should
develop forecasts upon which to base
their IRPs. EPAct requires that, with the
exceptions addressed in section
905.11(b)(3), least-cost options must be
adopted by customers under the IRP.

Many customers commented on
guantification and resource tests. The
following questions were asked: Is
Western prescribing that a levelized cost
method be used? If renewable resources
are not cost-effective, how can they be
included in the least-cost plan? If they
are cost-effective, why should they be
given priority if they will be in the least-
cost plan? Additionally, customers
stated that they preferred that Western
not prescribe a method. There is
concern about how utilities will deal
with the least-cost provisions or
whether they can still use supply- and
demand-side projects in the IRP process
and still do their planning in order to
minimize rates and remain competitive.
Comment was also received that
Western needs to address the additional
exemptions to least-cost based decision-
making related to state law
requirements; and that Western’s IRP
requirement should impose no standard
stricter than the standard used by the
state public utility regulatory agency in
which a given customer does business.
Western is not prescribing that a
levelized cost method be used. Instead,
the final rule requires that evaluation of
demand and supply resource cost
effectiveness for larger customers be
done on a comparable basis. Examples
of types of methods Western expects
from a larger customer are given, but no
specific method is required. The least-
cost provisions, as part of the IRP, are
meant to allow utilities to be more
competitive. Analyses of a variety of

situations—including possible
exceptions to least-cost based
decisions—will promote
competitiveness as well as rate
minimization. Renewables do not have
to be given priority, but must be fully
evaluated alongside demand- and other
supply-side resources. EPAct states that
to the extent practicable, energy
efficiency and renewables may be given
priority in any least-cost option.
Language has been added, under section
905.11, stating that exceptions to least-
cost-based decisions may be made
where Federal or State requirements
mandate other than a least-cost based
decision. EPAct allows the choices in
this area to be made at the reasonable
discretion of the customer as long as
supply- and demand-side resources are
compared using a consistent economic
analysis. As long as the customer meets
the criteria as defined in EPAct and
these regulations, Western will not
impose any standard stricter than the
standard used by the state public utility
regulatory agency in which a given
customer does business.

Western received comment that the
rule needs to better define economic
tests and more clearly describe the
economic evaluations made. Comment
was received that Western should
require customers to use the total
resource test to screen demand-side
measures and the societal test to
evaluate demand-side programs; and
that customers should be required to use
minimization of revenue requirements
as the standard to choose least-cost
options. Western will not mandate the
use of a particular test to screen
resource options or as a standard in the
resource selection process. While
examples of analyses are set forth
elsewhere in this Federal Register
notice, EPAct does not require the use
of any particular tests. There is no
compelling reason to force customers to
take the same approach when a number
of different tests are currently used in
IRP preparation by utilities and utility
commission review throughout the
United States. Western will review the
approach chosen by its customers for
reasonableness, taking into account each
customer’s size, type, resource needs,
geographic area, and competitive
situation.

A few customers commented that they
are opposed to quantification of savings.
Western is not requiring unreasonable
efforts by customers to quantify savings.
Section 905.11 describes the need for
customers to establish methods of
validating predicted performance.

3. IRP Review and Approval
a. Background

Western has proposed that the
required elements of an IRP or a small
customer plan must be addressed in a
reasonable manner by a customer before
Western approves the IRP or small
customer plan.

b. Comments and Discussion

Customers commented that the
flexibility to amend IRPs at any time
should be incorporated into the
regulations. Western was asked to
clarify the difference between good faith
efforts and mitigating circumstances.
Comment was received regarding an
apparent conflict between the time
tables for requesting small customer
status and the general time line when
activities need to be accomplished. One
customer stated that the size of the
Western allocation should be a factor in
IRP review. Western will apply a
reasonableness test in its review and
approval of customer IRPs and small
customer plans which asks the
following two questions:

1. Is the customer’s application of the
IRP or small customer criteria consistent
with the intent of EPAct and these
regulations?

2. Is such application appropriate for
the customer’s size, type, resource
needs, geographic area, and competitive
situation?

Western will use the reasonableness
test, as applied to the criteria in Subpart
B, as a basis for plan review and
approval. Western will not use the size
of the Western allocation as a factor in
review, as EPAct does not allow for
such an approach.

In using this reasonableness test as
the basis for approval of plans, other
language has been incorporated into the
regulations which clarifies the review
and approval process. Specifically,
language has been added which: allows
amendments and revisions to IRPs to be
submitted at any time (under section
905.12(c)(5)); delineates ““‘good faith
effort” and deletes the term *‘mitigating
circumstances’” (under section
905.17(b)); and amends the originally
proposed time table for IRPs and small
customer plans (under section
905.12(c)), so that requests for IRP
cooperative and small customer status
must be made to Western within 30
days (not 60) of the effective date of the
Program, allowing the time tables to
match and allowing for a more
expedient process. Additionally, there is
no longer a requirement for customers to
submit a notification of intent to prepare
an individual or MBA IRP.
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One customer asked how customers
should act when preparing their IRPs
which are dependent on time-limited
offers of power from third parties. When
preparing plans dependent upon time-
limited resource offers, a customer
should develop the plan based upon the
best information available. The
customer determines its own resource
needs, so it should accept the time-
limited offer if that is in its best
interests, and then let Western know
through its annual progress report or an
amended action plan. Western will not
disapprove such a decision if it is in the
best interests of the customer, was
evaluated alongside supply- and
demand-side resources, and was a
““least-cost option” (or is an adequate
cost-effective exception as addressed in
section 905.11).

4. Member-Based Associations
a. Background

There is considerable variety in the
contractual arrangements among
Western’s member-based association
(MBA) customers. Some MBAs are the
sole supplemental power supplier for
the members and have load growth
responsibility, others act as a
representative for the members and have
no generation or transmission
capabilities, and others act as agents for
or subcontract with but do not assume
power supply responsibility for their
principals or subcontractors.

b. Comments and Discussion

Concerns were raised over the role of
the MBA and its members. Comment
was received that the submittal
requirements need to be defined for an
MBA and its members. One customer
stated that Western needs to broaden the
definition of MBA to cover both parent-
type entities and their user members
and entities which act as agents for, or
subcontract with but do not assume
power supply responsibility for, their
principals or subcontractors. The
definition of MBA has been broadened
to include both parent-type entities and
their user members and entities which
act as agents for or subcontract with but
do not assume power supply
responsibility for their principals or
subcontractors so that the wide variety
of Western customers which are MBAs
under the revised definition can submit
IRPs on behalf of one, some, or all of
their customers. In adding this
definition, the submittal requirements
have been further delineated.

Two additional questions were asked:
(1) To what extent must members of an
MBA be identified in the IRP and action
plans? (2) What is the responsibility of

an MBA with members outside of its
marketing area for an IRP? While
Western agrees that members should
support the IRP process with data and
during the decision making process, it is
the responsibility of each MBA to work
with its affected membership on these
issues. Each member receiving the
benefit of long-term firm power from
Western will be required to sign the IRP
or a resolution accepting the IRP prior
to submittal to Western. Additionally,
for IRPs developed and submitted on
behalf of the MBA’s members, the IRPs
must clearly show how each of the
seven approval criteria is addressed for
each member. MBA members outside of
Western’s service territory need not be
included in the MBA'’s IRP, but the
benefits of joint planning may be
diminished by such an approach.

5. Economic Feasibility and
Administrative Burden

a. Background

A number of Western’s customers are
small or medium-sized utilities.
Western is not proposing to define how
much time and money a customer
should invest in IRP and small customer
plan development and implementation.
Rather, Western’s review will be
focused on the end-product IRP or small
customer plan.

EPAct requires that customers
develop and submit annual progress
reports to Western, which Western will
in turn use in developing its own
annual report.

b. Comments and Discussion

Many customers asked what criteria
will be used to determine that a small
customer has “limited economic,
managerial, and resource capability’ to
conduct an IRP. Three criteria will be
used in determining small customer
status: (1) Does the customer have total
annual energy sales or usage of 25 GWh
or less averaged over the previous 5 year
period? (2) Is the customer not a
member of a joint action agency or a
generation and transmission cooperative
with power supply responsibilities? (3)
Does the customer have limited
economic, managerial and resource
capability to conduct integrated
resource planning? Prior experience
with customers under the 25 GWh
threshold that are not members of a joint
action agency or a generation and
transmission cooperative with power
supply responsibility has shown that
many of these customers possess limited
economic, managerial and resource
capability to conduct integrated
resource planning. If the customer meets
all of these criteria, it will then be

granted small customer status if
requested.

Other customers also suggested that
small customers be able to normalize or
average over a period of time their
energy use or sales in order to qualify
for the 25 GWh threshold for small
customer status which might otherwise
not be met due to extreme
circumstances such as weather. In order
to account for weather-related or other
circumstances which might put the
small customer over the 25 GWh
threshold, customers will be responsible
for documenting average annual energy
sales and usage for the 5 years prior to
the initial request. Subsequent annual
letters documenting energy sales and
use will be averaged thereafter on a
rolling basis to determine the under 25
GWh threshold. If the customer exceeds
25 GWh average sales and usage after
already receiving small customer status,
an IRP will be required.

Comments on annual progress reports
included statements that the reports
should not be required, to statements
that they only be required every 2 or 3
years. Customers also commented that
the requirements for the annual progress
reports are excessive, especially the
obligation to perform post mortem
analysis to quantify the energy capacity
and dollars saved under an IRP. EPAct
requires that annual progress reports be
submitted by customers to Western. The
requirement can be satisfied by
customers as long as the annual progress
reports contain information describing
the customer’s progress towards the
goals established in the plan submitted,
including a report of the measured or
estimated energy savings and renewable
resource benefits achieved. Western is
required by law to report to Congress
annually “an estimate of the energy
savings and renewable resource benefits
achieved as a result” of customer IRP.
Western cannot develop a credible
estimate without customer input. In the
absence of credible data, the
accomplishments of Western’s
customers cannot be fairly described.

In lieu of a separate annual progress
report, all information may be combined
with any other report that the customer
submits to Western, at the customer’s
discretion, as long as that report is
submitted within 30 days of the IRP
approval anniversary date.

6. IRP Cooperatives
a. Background

Customers may form IRP cooperatives
under EPAct and request Western’s
approval to submit IRPs for those
cooperatives. Approved cooperatives
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shall have 18 months from the date of
approval to submit their IRPs.

b. Comments and Discussion

Comments on IRP cooperatives
concerned limitations to forming an IRP
cooperative, and clarification of the
formation of an IRP cooperative as being
a matter solely between those potential
members and Western. Comment was
also received that IRP cooperative status
should be based only on the
determination that an appropriate
resource planning decision block exists;
and the “power supply chain’” example
be removed so that it is not read as an
exhaustive sample. An IRP cooperative
allows customers with common
interests, such as where a resource
decision block exists, to form an IRP
cooperative for the purpose of jointly
developing and implementing an IRP.
Individual member responsibilities and
participation levels, as with MBA IRPs,
must be identified in the IRP. A
resource planning decision block
includes a situation such as if all
entities covered by an IRP are contained
within a power supply chain, or
regional entities covered by an IRP will
plan for joint supply-side, demand-side,
and/or renewable resources above and
beyond the Western resource. It is
permissible for a customer to prepare an
IRP jointly with an investor-owned
utility. These are examples and are not
all-encompassing definitions.

Section IV of this supplementary
information section gives examples of
entities that would be favorably
considered for IRP cooperative status.

7. Technical Assistance
a. Background

Western has provided technical
assistance to customers, which includes
workshops, equipment loan programs,
technical studies and analyses, peer-
match evaluations, and other support,
since 1980. EPAct authorizes Western to
continue to provide technical assistance
to help customers with integrated
resource planning.

b. Comments and Discussion

One customer commented that
Western should charge for technical
assistance based on its use. At present,
Western feels that technical assistance,
offered through its energy services
program, is more effective if offered to
all customers without a use-based
charge. Western realizes the greatest
need for technical assistance often falls
on the smallest customers which may
not be able to pay for direct technical
assistance. Western will make every
effort to cost-share technical assistance

activities to leverage costs so that many
parties benefit.

Some customers requested that
Western develop sample IRP formats for
customers. Because of the great diversity
of its customers, Western will not
develop sample IRP formats. A customer
can, however, obtain technical
assistance from the appropriate Area
Office to help it prepare an IRP.
Additionally, a customer’s Area Office
may already have a collection of sample
IRPs.

8. Submittal Timing
a. Background

Customers must submit their plans to
the Area Manager of the area in which
they are located within 12 months of the
effective date of this rule for individual
IRPs, within 12 months of the approval
of a request for small customer status for
small customer plans, and within 18
months of the approval of a request for
IRP cooperative status for IRPs from IRP
cooperatives. Additionally, EPAct
requires updated IRPs and small
customer plans to be submitted to
Western for review every 5 years.

b. Comment and Discussion

A comment was received that
suggested that Western stagger IRP
submittals over 120 days, with small
customer submittals processed first.
Western will not take additional steps to
stagger the approval of IRPs because the
submittal time frame already is staged,
and EPAct offers Western limited ability
to depart from defined submittal time
frames. Western expects that although
many customers will submit IRPs and
small customer plans when due, others
will submit them before the plans are
due. In addition, IRP cooperatives may
submit IRPs 6 months after individual
IRPs and small customer plans are due.

9. Irrigator Issues
a. Background

The IRP provisions apply to all
customers, including irrigators, with the
exception of those qualifying for small
customer status. Irrigation districts and
other irrigation entities may qualify for
small customer status. Western shall
consider water planning, water
efficiency improvements, and water
conservation in evaluating an IRP or
small customer plan. Customers that
provide water utility services and
customers that service irrigation load as
part of their overall load may include
water conservation activities in the IRP.

b. Comments and Discussion

It was suggested that the irrigation
provision language include entities

which are not necessarily irrigation
districts but which have irrigation loads.
Language has been added to section
905.13, which has the effect of
expanding the term “irrigation district”
to include electrical districts, power and
water conservation districts, and other
comparable entities. Therefore, entities
with similar functions are eligible for
this provision.

It was also suggested that water
efficiency should equate to electrical
savings for all customers that manage
water utilities, not just irrigators.
Western agrees that customers with
water utility responsibility face the
same issues as irrigators. In recognition
of the need for equity, new language has
been added to section 905.13 to cover
customers that provide both energy and
water utility services and customers that
serve irrigation load as part of their
overall load. Western requests that all
types of customers covered by this
section convert their water savings to
energy values to the extent practical.

10. Future Program Review
a. Background

EPAct requires that within 1 year after
January 1, 1999, and at appropriate
intervals thereafter, Western shall
initiate a public process to review the
Integrated Resource Planning provision
established by this rule.

b. Comments and Discussion

A customer commented that 1999 is
too late to revise the Program, given the
increasingly competitive nature of the
utility industry. 1999 is the date set
forth by EPAct for review and revision,
as appropriate, of these regulations, and
the point at which, using a public
process to review the program, Western
has some ability to revise the criteria set
forth in EPAct to reflect any changes in
technology, needs, or other
developments. However, IRPs may be
amended or revised at any time, and
updated IRPs are required every 5 years.
This flexibility allows Western’s
customers to remain competitive.

11. Penalty
a. Background

As required by EPAct, penalties for
noncompliance with these regulations
shall be imposed for failure to submit or
resubmit an IRP or small customer plan
in accordance with these regulations
and/or when Western finds that the
customer’s activities are not consistent
with the applicable IRP or small
customer plan unless a good faith effort
has been made to comply with the
approved IRP or small customer plan.
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b. Comments and Discussion

The public commented that Western
should not impose the same penalties
for being late or not submitting an
annual report as for not submitting an
IRP; that the time frame between
receiving a notice of noncompliance and
the imposition of the penalty needs to
be lengthened; and that the phrase ‘it is
found that there are no mitigating
circumstances which justify those
reactions’” should be removed. The
noncompliance section of this rule,
section 905.17, has been revised
substantially in response to public
comments. In recognition of the severity
of the proposal, Western has dropped
the provision for imposing penalties for
failure to submit or for late submittal of
annual progress reports. Section 905.17
also has been revised to provide that
any penalties will be imposed beginning
with the first full billing period
following the notice of noncompliance,
allowing customers 30 days to provide
evidence of a good faith effort to
comply. A customer must still show
evidence of a good faith effort to comply
which justifies its deficiency, but the
term “mitigating circumstances’ has
been deleted.

Customers also commented that
customers should be able to choose their
own penalties (surcharge or allocation)
and that penalties should apply directly
to the MBA member and not to or
through the MBA. Comment was also
received that if a member of an MBA is
not in compliance, notice should be sent
to both the member and the MBA.
Customers will not be allowed to choose
the type of penalty that will be imposed
for noncompliance. Western will
determine which penalty is most
appropriate for the situation in
accordance with the criteria in section
905.17(d). Language has been added to
clarify the imposition of penalties on
MBAs and IRP cooperatives and their
members. Members of MBAs and IRP
cooperatives which are found to be in
noncompliance will be directly
penalized if they have a firm power
contract with Western. For those
members which do not, the penalty will
be imposed upon the member’s MBA or
parent-type entity on a pro rata basis in
proportion to that member’s share of the
total MBA's power received from
Western. Assessment of penalties
against MBAs is necessary in this
situation to ensure that MBA members
comply with the IRP requirements in
this rule. The MBA or parent-type entity
will be notified of a penalty assessment
on a member.

A comment was received that stated
that the administrative appeal process

should allow a customer to appeal a
decision about an IRP to the Department
of Energy’s Deputy Secretary to ensure
customers and Western have an
opportunity to seek an impartial ruling.
A customer may request reconsideration
of an initial noncompliance
determination by filing a written appeal
with the appropriate Area Manager. If
the customer disagrees with the Area
Manager’s decision, an appeal may be
filed with the Administrator. The
Administrator’s decision will be the
final agency decision for purposes of
judicial review. Western will use
mutually agreeable alternative dispute
resolution procedures, upon the
customer’s request, to attempt
resolution of any appeal. No penalty
will be imposed during the appeal, but
if the dispute resolution is unsuccessful
for the customer, Western will impose
the penalty retroactively from the date
the penalty would have been assessed
without an appeal.

One customer commented that
resource withdrawal penalties should
not be imposed retroactively, as the
impact on the annual ratchet clause in
supplemental power supply contracts is
overly burdensome. Western agrees that
certain supplemental power supply
contracts have ratchets that could
magnify the burden of a retroactive
resource penalty caused by an
administrative appeal. However,
Western will not amend the regulations
to address this unlikely event. This
situation would not arise under the final
regulations until 12 months after the
initial 10 percent surcharge had been
imposed. The customer can avoid the
impact of a ratchet by submitting an
acceptable and timely IRP to Western.

Finally, a customer asked why, if IRPs
are not required of nonfirm purchasers
of Western energy, the penalty extends
to nonfirm interruptible/diversity
contracts with customers. A penalty will
be assessed on the total charges for all
power obtained by a customer from
Western and will not be limited to firm
power charges. If a customer has more
than one long-term firm power contract
with Western, the penalty will be
imposed under each contract. Under
EPAct, 42 U.S.C. 7276b(e), these
penalties apply to “‘all power”
purchased from Western by a customer
which is in non-compliance; the penalty
is not limited to firm power.

C. POWER MARKETING INITIATIVE
1. Applicability
a. Background

In the proposed Program, the Pick-
Sloan Missouri Basin Program-Eastern
Division and the Loveland Area Projects

were proposed for initial coverage under
the Power Marketing Initiative. Western
proposed to defer making any decision
about applying the PMI to the Central
Valley Project, which is the subject of a
project-specific marketing plan and
associated EIS for the post-2004 time
period. Western further proposed to
evaluate application of the PMI to the
Salt Lake City Area/Integrated Projects
after its power marketing EIS is
completed and the associated marketing
criteria and contract changes are
implemented. Finally, Western also
proposed to evaluate application of the
PMI to the Parker-Davis Project and the
Boulder Canyon Project no sooner than
10 years before existing contracts expire.

b. Comments and Discussion

A comment was received concerning
Western’s statement that its customers
have no equity position in Western’s
facilities, and that no right exists to
power in the absence of a contract. The
comment further states that this is not
precisely true for the Boulder Canyon
Project, where there is a statutory
allocation of power and upratings
funded by certain customers. The first of
two other comments received on this
subject suggests that Hoover should be
excluded from PMI applicability in the
final rule due to the statutory nature of
the Hoover allocation. The second states
that the customers do not understand
Western’s intentions on application of
the Power Marketing Initiative to
Hoover and that Western needs to
conduct workshops and hearings before
implementation takes place. Western
has not proposed to apply the Power
Marketing Initiative to the Boulder
Canyon Project at the present time. The
Boulder Canyon Project long-term firm
sales contracts do not expire until 2014.
Western cannot make sound decisions
today about how this power might be
marketed starting 20 years into the
future. Western will evaluate the
applicability of the PMI to the Boulder
Canyon Project no sooner than the year
2004. No decision to apply the PMI will
take place until an appropriate public
process takes place. At that time,
statutory interpretation issues can be
addressed.

Comments were received suggesting
that the Central Valley Project should
recognize the Sacramento Municipal
Utility District’s right to 31 percent of
CVP power through the year 2014 and
that the first preference customers under
the 1962 Flood Control Act should be
exempt from any loss of allocation
under the Power Marketing Initiative.
Western does not intend to abrogate the
statutory right of CVP first preference
customers pursuant to the Flood Control
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Act of 1962. Nor does the Power
Marketing Initiative impact the
contractual right of the Sacramento
Municipal Utility District to receive a
defined share of CVP resources between
2004 and 2014. Section 905.30(b) of the
final rule accommodates these concerns
by stating that the PMI will apply “if
consistent with other contractual and
legal rights.” This broad statement of
applicability protects the interests of the
commenters.

Western received several comments
that favored applying the PMI to the
CVP. The comments had a common
theme that the stability and certainty of
the CVP resource is critically important
and that Western should apply the PMI
to the CVP now, and not wait until the
2004 marketing plan to make a decision
on resource levels or contract term.
Western was also asked if the
application of the PMI to the CVP would
take place with or without a public
process. These comments also state that
applying the PMI to the CVP will assure
consistency across all of Western, and
allow the 2004 process and the
customers to focus on other issues. The
commenters believe that a definite level
of commitment and contract term,
known now, is worth trading for larger
percentage allocations and longer
contract terms in a more uncertain
future and that applying the PMI to the
CVP will streamline the CVP EIS
process, and integrate the planning
process between the two programs.
Western is impressed by the comments
favoring an immediate but limited
application of the PMI to the Central
Valley Project, subject to the findings of
the project-specific EIS currently
underway. However, Western wants to
protect the integrity of the ongoing
project-specific marketing process.
Application of the PMI to the CVP is
best addressed in the separate public
process.

One comment expressed appreciation
for the decision not to propose
application of the PMI to CVP and the
SLCAV/IP at this time, as large
adjustments of marketable resources
will be needed to meet environmental
concerns for these projects. This
comment expressed concern that the
Program will create a precedent for
these two projects. Western sees no
reason to change its initial proposal to
evaluate applicability of the PMI after
the Salt Lake City Area/Integrated
Projects Electric Power Marketing EIS is
completed and the associated marketing
criteria and contract changes are
implemented. These steps are scheduled
for completion in the near future.
Western expects to start the evaluation
process soon thereafter.

A comment was received questioning
the decision to apply the Power
Marketing Initiative to the LAP given
that existing contracts do not expire for
another 10 years. Other comment
received supports application of the
PMI to the Loveland Area Projects after
the 1999 resource adjustments are
complete. Western did not change its
proposal regarding application of the
Power Marketing Initiative to the
Loveland Area Projects. No resource
extension offer will take place until the
analysis of potential LAP resource
adjustments in 1999 has been
completed. The analysis and
implementation of any 1999 resource
adjustments will take place no later than
1996. Given the time period that it takes
to develop alternative resources to
replace unextended LAP power,
application of the PMI to LAP now is
prudent. The resource certainty that
results will assist Western’s customers
in developing effective integrated
resource plans.

2. Contract Term
a. Background

In the proposed Program, an 18-year
contract term was proposed, with the
contract term to start from the date
existing contracts expire.

b. Comments and Discussion

Western received many comments
supporting extending the contract term
from 18 to 20 or 25 years. The reasons
customers overwhelmingly supported
extending the contract term follow: a
longer term would help short and long
range planning; a longer term would
add resource and rate stability; a longer
term would benefit the environment by
customers being more willing to make
financial commitments to
environmentally sound project
enhancements; a 20 year term would be
consistent with the IRP submittal cycle
of 5 years; a longer term would be
comparable to the amortization of long
term investments in base load power
plants and renewable resources; a longer
term would correspond to existing all
requirements contracts; an eighteen year
term may jeopardize Western’s
obligations under an existing exchange
arrangement; an eighteen year term
would require existing customers that
contracted for Federal power when it
was not economical to give up too much
of their existing benefits without
equitable treatment; a longer term
conforms to the Tennessee Valley
Authority practices; and a longer term
would allow customers to make
commitments to demand side
management programs and capital-

intensive renewables. Western is
persuaded by the comments supportive
of a longer contract term. Section 905.31
of this final rule establishes a 20-year
extension of resources.

In developing a proposal for the
length of the resource extensions,
Western has considerable discretion.
One of the limits on that discretion is
the prohibition, as set forth in the
Reclamation Project Act of 1939, on
power sales contracts with terms in
excess of 40 years. Western may legally
consider commitments of power up to,
but not beyond, this 40-year maximum.

Western adopts a resource extension
period of 20 years for several reasons.
This time period is long enough to
maintain a sufficient customer planning
horizon. Long-term project financing,
whether for supply-side, demand-side,
or renewables, would be feasible with
such an extension. Western agrees that
financing of renewable resources is
particularly sensitive to Federal
hydropower resource uncertainty.
Twenty years will maintain the resource
and rate stability necessary for effective
integrated resource planning. At the
same time, 20 years is not so long that
Western cannot reasonably guarantee
the availability of the extended
resource. The proposal of a graduated
resource pool available to new
customers gives Western the flexibility
to allocate power equitably over the
term of the contract.

Western’s goal is to provide a
sufficient incentive for new customer
preparation of IRPs and to offer a
contract term compatible with the time
horizon for other resources evaluated in
IRPs. Another goal is to reduce the
amount of Western, customer, and
public time and resources spent on
marketing plan development. An
extension of resource commitments for
20 years beyond the expiration date of
contracts with existing customers would
mean that new contracts would be in
place until at least 2020. In other words,
initial extensions would be about 25
years from the date that extension
commitments are offered to customers
of the Pick-Sloan Missouri Basin
Program—Eastern Division; this time
period approaches the average useful
life of thermal generation.

Western agrees that a 20-year contract
term is more comparable to those
existing between the Tennessee Valley
Authority and its customers. Western
also agrees with the comments
suggesting that a 20 to 25 year contract
term is consistent with industry
standards for firm sales. Recently issued
RFPs have also entertained resource
acquisition options on a long-term basis.
Western also concurs with the comment
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that a 20-year contract term fits better
with the 5 year IRP preparation and
approval cycle.

The selection of a 20-year extension
contract term helps to answer the
comment that the proposed Program
asked existing customers to give up too
much. The additional 2 years helps to
provide an appropriate balance between
existing customers, who in many cases
chose to enter into hydropower
contracts with the United States before
the economic benefits of such a choice
were clear, and other needs reflected in
the Program.

Western believes that adoption of a
relatively short contract term could
impact the resource stability required to
meet Western’s obligations under the
exchange arrangement with the Salt
River Project. In particular, the pattern
of power allocations over time could
change the use of Colorado River
Storage Project transmission, which
could in turn impact the exchange
arrangement. Twenty year contracts
support the resource stability that in
turn impacts usage of Western’s
transmission system.

A comment was received that stated
eighteen year contracts are 3 years too
long. According to this comment, most
of the power contracts that Western has
signed have been for 15-year terms, and
a 15-year extension strikes the right
balance between the customer’s need for
certainty and the Federal government’s
desire for flexibility so the changing
needs of the West can be addressed.
Western agrees that many of its historic
contract terms have been 15 years in
length. Currently effective contracts for
the sale of power from the Pick-Sloan
Missouri Basin Program—Eastern
Division, the Loveland Area Projects
and the Salt Lake City Area/Integrated
Projects are all 15 years in length.
However, a significant number of
contracts have been in excess of this
time period. Power sales contracts for
the Parker-Davis Projects are 20 years in
length, while the currently effective
Boulder Canyon Project contracts are 30
years. Contracts for the sale of Central
Valley Project power have variable
terms, with the longest contracts
approaching 40 years in length. The
historic precedent for contract length is
not confined to 15-year commitments,
and is consistent with the 20-year term
adopted in the final Program
regulations.

A comment received suggested
rollover 18-year extensions every 5
years upon submittal of an updated IRP.
A rolling extension of contracts on a
long-term basis at the customer’s option,
upon submittal of future IRPs to
Western, would cause hydropower

resources to be extended too far into the
future for Western to respond to
changing circumstances over time.

Western has provided for resource
adjustment capability as part of the PMI.
Initial extensions would be based on the
resource available at the time existing
contracts expire. This allows Western to
respond to changes in operations at
Corps of Engineers (Corps) and Bureau
of Reclamation (Reclamation)
hydroelectric plants before the term of
contract starts for extended resources. In
addition, Western can make further
adjustments in its marketable resources
in response to changes in hydrology and
operations upon 5 years’ notice. Because
of this capability, no need exists to
extend resources for a minimal time
period to protect fish and wildlife
resources. The impact of the PMI can be
summarized as an extension of existing
commitments, with the recognition that
adjustments to the marketable resource
as a result of operational
accommodations for fish and other
wildlife resources can be accomplished
within the extension framework.

Western realizes that the draft EIS
predicted relatively greater
environmental benefits for contract
terms in excess of 20 years. Western’s
proposal balances environmental
benefits associated with resource
certainty against the need for flexibility
to respond to changing circumstances
over time.

Some of Western’s customers suggest
that since they have paid for projects in
the past, they should have first call on
resources in the future. Western agrees
that the resource choices made by
customers in the past have led to the
construction or purchase of certain
supplemental generating resources, as
well as investment in transmission
resources or negotiation of transmission
service contracts. Western does not
want to disrupt regional power supply
and transmission arrangements at
considerable economic and
environmental cost to the area. At the
same time, Western'’s existing customers
have no equity position in Western’s
facilities, and they have no right to
receive power from Western in the
absence of a contract. Western believes
the public interest is served by having
the flexibility to meet a fair share of the
needs of new customers from the
publicly owned and financed
hydroelectric facilities in the West.

Western agrees with a comment
received that states the Program does
not provide its customers with absolute
resource certainty. Instead, the Program
attempts to provide as much certainty as
possible to facilitate the development of
integrated resource plans, while

retaining the flexibility to respond to
changing conditions and evolving
needs.

A comment received stated Western
should consider a longer contract term,
such as the 35-year term associated with
FERC relicenses. This comment
recognized how virtually all access to
hydropower is controlled by Federal
policy, either through FERC or the
power marketing administrations, but
the costs for that power differ. FERC
licensees pay only for capital costs and
O&M, while CVP customers must
subsidize other project purposes such as
those under the Central Valley Project
Improvement Act. Differences in
commitment lengths between FERC
licensees and CVP power sales contracts
only compound the inequity in a
competitive and price-sensitive market.
These comparability factors should be
an additional basis for extending
contracts for the longest possible term.

In response to these comments,
Western notes that the holder of a FERC
license typically plans, funds, and
constructs the hydropower resource
itself. A long-term license is appropriate
in such a case, given the length of the
construction debt service and the
responsibilities of the licensee. With
Western’s resources, the planning,
construction, financing, operation, and
maintenance of the hydroelectric
generation and high-voltage
transmission is usually the
responsibility of the United States.
Since the two situations are not strictly
comparable, Western feels that a
proposal of a 20-year term of contract is
appropriate.

Western agrees with the comment that
the utility industry is increasingly
dynamic, and that utilities must be
flexible and forward-looking in order to
be successful. The IRP requirement in
this Program will provide Western’s
customers with the tools necessary to
succeed in a changing utility climate.

Many comments were received from
the public indicating that an extension
of resources would assist IRP and not
hinder future resource planning.

Western does not agree with the
comment that long-term contracts will
be a disincentive to improving energy
efficiency. Short-term contracts cause
customers to focus on the uncertainty
surrounding the Western resource,
rather than looking to implementation
of cost-effective energy efficiency and
DSM to meet future needs. Western only
provides a portion of the resource needs
of its customers, about 30 percent on
average Western-wide. The cost of
supplemental resources, whether
supply-side or demand-side, is usually
significantly higher than the cost of
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Western’s resources. Supplemental
resource prices provide a significant
incentive to implementation of cost-
effective energy efficiency
improvements.

Some customers indicated that their
willingness to fund environmental
improvements would be impacted by
short-term contracts. Western agrees
that short-term contracts could be a
disincentive to the implementation of
environmentally beneficial project
improvements in support of the Clinton
Administration’s climate control action
plan.

Several comments were received
stating that Western power preserves the
competitive balance in the utility
industry. Western’s hydropower
commitments provide a yardstick that
enhances competition in the utility
industry within Western’s marketing
area. Twenty-year contracts help
preserve the competitive balance in the
regional utility industry.

3. Extension Percentage
a. Background

Western proposed to extend a major
percentage of the power currently under
contract with long-term firm power
customers. The exact percentage to be
extended would be determined on a
project-specific basis, based on the
amount of power needed to meet a fair
share of the needs of potential new
customers within the marketing area.

b. Comments and Discussion

Western received numerous
comments that support a contract rate of
delivery extension of 97 or 98 percent.
One comment did not support a
resource pool. Some comments were
specific and suggested that current
allocations should be the basis for
application of the extension percentage
or that the percentage withdrawal
should be based on customer allocations
existing in the year 2000 for Pick-Sloan
Missouri Basin Program—Eastern
Division customers and that
withdrawals after that time should be
based on the resource available to the
customer at the time. One comment
received stated that a 100 percent
extension was preferred and another
comment suggested that existing
customers should receive maximum
allocations.

The amount of unextended resource
was determined on a project-specific
basis by assessing the amount of power
that must be reserved in order to meet
a fair share of the needs of potential new
customers. In deriving the size of the
initial resource pool for each project,
Western reviewed letters of interest

from potential new allottees, potential
new customer load information and
analysis of any hydropower benefits
currently being received by a potential
new customer. Due to significant
expressions of interest by Native
Americans, Western has increased the
size of the initial resource pool for those
projects initially subject to the PMI.
Subsequent resource pool increments
have been reduced to compensate for
the increase in the initial pool. Section
905.32 provides that for the Pick-Sloan
Missouri Basin Program—Eastern
Division and the Loveland Area
Projects, Western will reserve 4 percent
of the marketable resource determined
to be available at the beginning of future
resource extensions. Subsequent
increments of the resource pool have
been reduced to no more than 1 percent.

The final rule recognizes that power
reserved for new customers but not
allocated and resources offered but not
placed under contract may become
available. Section 905.32 (e) provides
that this power will be offered on a pro
rata basis to existing customers that
contributed to the resource pool through
application of the extension formula. No
firm power is expected to go
unmarketed at any time.

The Program provides for the creation
of two additional resource pool
increments in the future for all of
Western’s projects covered by the PML.
At two intervals of 5 years after the
effective date of the extension to
existing customers, Western will create
a project-specific resource pool
increment of up to an additional 1
percent of the resource under contract at
the time. The actual size of the
additional resource pool increment will
reflect the actual fair share needs of new
customers and other purposes as
determined by Western.

Western believes that the final
Program provides an appropriate
balance that recognizes the importance
of certainty in customer planning
efforts. An extension of Pick-Sloan
Missouri Basin Program—Eastern
Division and Loveland Area Project
resources at a 96 percent level is
substantial enough so existing
customers will not have to build new
generation or enter into large purchases
of thermal generation. A lesser level of
extension could cause customer pursuit
of other resources, with potential
associated economic and environmental
impacts. The resource planning of
auxiliary suppliers would be disrupted
by the nonextension of a significant
percentage of Federal power.

One comment stated that the
percentage reduction should be applied
to the allocation existing at the time, not

the resource existing at the time of the
contract extension. The current
allocations to the customers will not be
adopted as the basis for application of
the resource percentage, as this
approach could limit Western’s short-
term capability to adjust its marketable
resources in response to changed
operations and hydrology. Western
believes a more flexible approach would
be to apply the percentage to the
marketable resource that is determined
to be available at the beginning of future
resource extensions. In this way,
changes in operations or hydrology
between today and the time existing
contracts expire can be readily
accommodated.

One of two comments received
concerning the resource pool stated that
given the great sacrifice of an initial 3
percent resource pool, the 1.5 percent
additional increments should be based
on the resource available at the time,
while the other comment said there was
no need for two additional resource
pool increments. Another comment
stated that they support a 2 percent
resource pool. In the case of creation of
resource pool increments subsequent to
the initial pool, Western agrees with the
comments that the percentage should be
applied to the resource available at the
time. The proposed Program, which
suggested application of all percentages
to the resource available at the time
existing contracts expire, had some
disadvantages. Application of the
percentage to the resource available
when existing contracts expire could
create administrative confusion if the
actual resource under contract was
different. If the resource available
several years into an extension contract
was less than the marketable
hydropower at the beginning of
extension contracts, application of a
percentage to the earlier, larger amount
would create a higher effective
percentage as applied to the existing
resource. Western agrees with the
comments recommending a change in
the proposed approach. The final rule
reflects this more simplified method.

One commenter points out that
Western has not shown any reason for
increasing the Pick-Sloan resource pool
above 3 percent. The initial Pick-Sloan
resource pool has been increased to 4
percent in the final rule, to assure that
a fair share of the needs of Native
Americans can be met. The rationale for
creating two future resource pool
increments of up to 1 percent each is to
meet future needs that Western cannot
currently identify. This flexibility is
necessary to support a 20 year contract
term.
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Western understands the comment
expressing concern about tying future
allocations to a percentage of an amount
to be determined, especially when
Western may not know what it has to
market from the Missouri River Basin
generation until after the year 2000.
Although Western appreciates the
suggestion that a percentage of today’s
contractual amount be extended with an
option to adjust the extended resource,
others have expressed the concern that
such an approach would create
unwarranted power availability
expectations on the part of firm power
customers. Western believes that either
adoption of this comment or retention of
the approach of the proposed Program
will lead to the same resource
commitment. Western chooses to retain
the approach of the proposed
regulations.

One customer commented that a 97
percent initial extension level asks
existing Pick-Sloan customers to give up
too much, especially when coupled
with the additional resource pool
increments, exposure to adjustments
due to changes in hydrology and
operations, and withdrawals for project
use. In contrast, another comment was
received that the resource pool
percentages should be increased to a 6
percent initial level, followed by two
additional increments at 5 percent each.
For the reasons stated earlier, Western
believes the final rule strikes an
appropriate balance among the relevant
considerations.

Western recognizes that existing
customers made an historic choice to
pursue Federal hydropower and that
some customers elected to purchase this
resource before the economic
advantages were clear. However,
Western does not believe that the
historic enjoyment of the benefits of
Federal hydropower means that a
customer has a perpetual right that
cannot be diminished. Western’s policy
of promoting widespread use and the
potential allocation of power to new
preference customers must be balanced
against the fact that existing customers
have developed contractual
relationships with supplemental
suppliers, transmission arrangements
with Western or third parties, and in
some instances have constructed
transmission facilities to receive Federal
power. Western believes that this final
rule provides for a proper balance
among these policy considerations.

Comments concerning the marketable
resources or the loss thereof for the Salt
Lake City Area/Integrated Projects and
the Central Valley Project were received
that suggest that an additional 2 percent
resource pool seems inappropriate for

the Salt Lake City Area/Integrated
Projects; that the resource pool for the
Central Valley Project may be premature
and too restrictive; that extensions for
CVP resources should be in the 90-95
percent range and CVP unbundled
services should be offered pro rata in
2004 in line with these percentages; that
there is support for limiting the CVP
resource pool to no more than 6 percent
of the available resource which would
minimize any disruption of customer
planning efforts and avoids confusion
between allocation issues and resource
availability, yet allows Western to
distribute the benefits of Federal power
to new customer; that a 3-5 percent
initial CVP resource pool is reasonable
given the changes that are taking place
within the industry; and that the initial
CVP pool should not be larger than 2
percent given the two additional
increments.

In the final rule, Western has not
defined the size of the initial resource
pool for the Central Valley Project and
the Salt Lake City Area/Integrated
Projects. The actual size of resource
pools for these projects will be
determined at a later date through
project-specific public processes.
Comments relating to these resource
pools should be advanced at that time.

Western received a comment that
stated that the Master Operating Manual
process and the adverse impact of Corps
of Engineers operations on wetlands,
fish and wildlife and endangered
species will likely affect electricity
production on the Missouri River.
Similar changes are possible on the
Platte, Arkansas and Rio Grande rivers.
Western’s proposal will create an
expectation that 94 percent of existing
allocations will be reserved for existing
customers. This will make it difficult to
modify dam operations in the future.
Evidence from the comments received
on the draft EIS suggest that 6 percent
is not enough to meet the needs of new
customers and to respond to changing
environmental concerns.

Wes